[image: image1.jpg]Voluntary and
community action

for London





[image: image2.png]RUSSELL-COOKE | SOLICITORS




PREPARING FOR A DISCIPLINARY HEARING

· Always follow your disciplinary procedure and the Acas Code of Practice www.acas.org.uk/dgcode2009.

· Has the matter been thoroughly investigated to establish the facts for example by

· collecting statements from the employee and witnesses

· keeping records of what has been said

· obtaining relevant personal details such as previous performance, length of service, any ‘live’ warnings, absence or sickness records etc.

· any mitigation such as personal or other outside issues affecting performance or conduct?

· Would informal action be more appropriate at this stage?

· If a disciplinary hearing is required, refer to your procedure as to who will be the Disciplinary Officer for the hearing (in other words the person or panel who will decide on the disciplinary action to be taken if appropriate).  If possible this should not be the same person who undertakes the investigation.  For example the line manager could undertake the investigation, and a more senior manager or member/s of your Board or Management Committee could be the Disciplinary Officer.

· Have you considered who will hear an appeal if the employee decides to appeal against the decision made by the Disciplinary Officer?  Your procedure may specify who this should be.  If possible this should not be the same person as the Investigator or the Disciplinary Officer.  Often the appeal panel are member/s of the Board or Management Committee who have not been directly involved in the disciplinary case in order that they come to an unbiased decision.

· You need to inform the employee in writing about

· the allegation

· the procedure to be followed 

· the date, time and place of the hearing

· their right to be accompanied – this could be a trade union representative or work colleague.

· You need to send copies of details of relevant evidence, any relevant papers and witness statements to the employee well in advance of the hearing.  Copies of this documentation should also be sent to the Disciplinary Officer.

· You need to allow sufficient time for the employee to prepare their case (the time period may be stated in your disciplinary procedure).

· If the employee’s chosen companion cannot attend on the suggested date, ask them to contact you and offer a reasonable alternative date within a 5-day period.

· If the employee cannot attend due to circumstances beyond their control (e.g. sickness) arrange another hearing date.

· Arrange for the hearing to be held as privately as possible, in a suitable room without interruptions.

· Arrange for a note-taker not involved in the case to be present, so that a record can be kept of the meeting.

· Consider the structure of the hearing in advance.
CONDUCT OF THE DISCIPLINARY HEARING

· Introduction

The Disciplinary Officer needs to

· explain to the employee why they are there

· introduce all present and explain their roles

· explain the purpose of the hearing and how it will be conducted.

· State the Case and Establish the Facts

· Precisely state the allegation. 

· Ask the employee if they admit or deny the allegation and if there is any explanation or mitigation. 

· If they do admit it, the Disciplinary Officer should still consider mitigation before going to the decision.

· If they deny it, go through the evidence gathered and presented by the Investigator.

· Ensure that the employee and their companion have copies of statements made by witnesses.

· Witnesses should not be present throughout the hearing, but called individually.

· Employee’s Response
Give the employee and their companion an opportunity to:

· confer privately

· state their case

· answer allegations made

· ask questions

· present evidence and call witnesses.

· Questioning and Discussion
· Ask questions to clarify – preferably open-ended questions rather than those requiring only a ‘yes’ or ‘no’ answer unless specific information is required.

· Don’t argue.

· Keep the approach formal and polite.

· Summing up
· Summarise the main points.

· Invite the employee to sum up their case.

· At various points, it may be appropriate to adjourn the disciplinary procedure for a short period, for example

· to undertake further investigation

· if the employee becomes very upset 

· if it becomes apparent that there is no case for the employee to answer

· after summing up to consider what disciplinary action, if any is to be taken.

· It may be appropriate to suspend the disciplinary procedure for a short period, for example

· to consider a grievance if one is raised during the disciplinary process and which relates to the case.

· The Decision

In private, the Disciplinary Officer will need to decide on

· whether disciplinary action is necessary

· if so, at what level

· can this level be considered reasonable – consider action taken in previous cases, the employee’s past records and any mitigations to be considered.

· Informing the Employee

The employee should be informed as soon as possible (ideally within 5 working days) in writing of 

· the nature of the misconduct or performance issue

· the disciplinary action

· the improvement expected, over what period and how it will be assessed 

· the period that any warning or improvement note is to remain 

in force

· the possible consequences of any further misconduct or continuing unsatisfactory performance

· their right to appeal

· the timescale for lodging an appeal and how it could be made.

Records of disciplinary action should be confidential and not be held indefinitely except in very serious cases.

THE APPEALS PROCEDURE

· PREPARATION

· Employees may appeal because they feel that the action is unfair, there is new evidence to consider, or they feel that the procedure was not followed adequately.

· The employee should lodge an appeal within a specified time-limit (ideally within 10 working days), stating their reasons.

· If the employee decides to appeal, it should be dealt with as soon as possible, not later than 20 working days after receiving the appeal request.

· Inform the employee in writing of the time, date and place, and that they can be accompanied at the appeal hearing by a work colleague or trade union representative.

· An Appeals Panel should be appointed to hear the hearing – ideally 3 members of the Board or Management Committee who were not involved in the disciplinary hearing, one of whom will act as the Panel’s Chair.

· Arrange for a note-taker not involved in the case, to be present so that a record is kept of the meeting.

· The Appeals Panel can uphold the original decision on disciplinary action or overturn it if it becomes apparent it was not reasonable or if the disciplinary procedure was not followed adequately.

· CONDUCT OF APPEALS HEARING 
The Appeals Panel should

· introduce all present and explain their role

· read out the employee’s written reason for lodging an appeal

· explain the purpose of the hearing and how it will be conducted

· ask the employee why they are appealing

· consider any new evidence presented allowing the employee or their companion to comment on it

· allow the employee to call any witnesses and provide opportunities for all parties to question them

· allow the management representative (the Disciplinary Officer who made the original decision) the opportunity to ask questions of the employee and put the case for disciplinary action

· ask questions of the employee and management representative to clarify
· invite the employee and the management representative to each sum up and then call an adjournment to consider the decision.

· inform the employee in writing of the results of the appeal and reasons for the decision, and make it clear that the decision of the Appeals Panel is final.
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